THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, 'TEXAS
April 15, 1¢39

Honorable Stanley Timmins
County Attorney
Barrison County
Marshall, Texas

Dear S8ir; Opinion No, 0«310
Re: Authority of ceounty auditer to
inastitute suit for benefit of
county to recover monsy paid out
under void ocontract,

This Department is in receipt of your letter of Februery 22, 1939,
in which you request our epinion as to whether a county suditor is author-
ized to bring sult for the recovery of county funde illegsl 1y paid out
under & void contraoct on the refusal of the commissioners! court or the
county treasurer to bring such suit, under the authority of Article 16561,
Revised Civil 8tatutes, 1925, or under any other theery of the auditor
being a part of the system of checks and balances over the commissioners?
oourt under our theory eof govermment,

h'tinle 1651, Revised Civil Statutes, 19525, provides as followss

"The auditor shall have & general oversight of all the books end records
of all the officers of the county, district er state, who mey be author-
ized or regquired by law to receive or collect any money, funds, fees er
other preperty for the use of, or belonging to, the countyj; and he shall
ses to the striot enforcement of the law pgoverning county finsnces,"

Other provisions of Title 34, Chapter 2, Revised Civil Statutes,
1925, az smended, provide in greater detail how the county auditer shall
exercise his general oversight of the books and records of the county
of ficers and see to the striot enforcement of the lew governing county
finances, In mone of these sitatutes do we find specific provisions suth-
orizing the county suditer to bring sult to recover funds paid out wnder
& void contract.

In L)osoan ve County of Harris, 58 Tex., 511, the District Attorney
brought suit against Looscan and other ceunty officiala fer the purpose ef
recovering from Looscan certain moneys alleged te have besn illegally paid
him under a contract entered into with the Commissioners' Court and for
the further purpose of enjoining the county officials from making any
further payment umder this contract, The court held that the District Atior-
ney was without authority to bring the suit sgainst the will of the Commise
sioners' Court and stated;
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“The Commissioners® Court undoubtedly has the right te ceuse suit to be
imstituted in the name smd for the benefit of the ceunty, and except where
a oomcurrent right to do the same thing, or where an exclusive right im a
specified oase or eases is oconferred upon seme other tribumal er some other
officer of the govermment, the Commissioners! Court must be deemed to be the
quazl executive head of the county, vested with exclusive power to determine
when & suit shall be instituted in the name of and for the bonofit of the
oounty."

In Terrell vs, Greene, 31 S.NW, 631, the Supreme Court 'tgain stated;

“There are many instances imwhioh it might be necessary to bring sufit in the
name of the county, or in which suit might be instituted apgainst the county.
not embraced in the terms of Artiele 260, In such oases, the Conmissiopers!
Court would have the right to comtrol the institution of suoh suits, beoause
it hss not been permitted by law to any other officer or tribunslj . . "

Boffmen vs., Davis, (Commiseion of Appeals, 1037), 100 S.W. (2d)
94, is a recent omse in which taxpaying oltigens of the county dbrought suit
againlt the County Judge snd Commissioners, together with the sureties on
their of ficial bonds to reaover for the alleged unlawful expenditures by
suoh officers of county funds, While the court roocognired that in the ma-
Jority of other juriasdiotions taxpaying oitizens may imstitute and prosscute
8 suit to recover money unlawfully expended, it was held that under our de=~
oisions we have sstahlishod s contrary tule, and that such sction should be
brought by the Oounty Treasurer under Artiocle 1710, which provides:

"The Oounty Tressurer shall keep a true agoount of the reoeipts and expend-
itures of all moneys which shall come imto his hamds by virtus of his effice,
and of the debts due to snd from his county; and direot presecution sccord=
ing to law for the recovery of all debts that may be due his county, and
superintend the oollootionl thereof,"

The Court steted,

®Ordinarily the Cemmissionors' Court alene determines whother litigation
shall be instituted in behalf of the county, but ia this instance the maw .
jority ef that court are the ones charged with dereliction of duty, and
it is therofore in no position to sct for the county, In thet situatien
under the foregoing statute, the County Treasurer, teo wham the bonds are
payable, has the statutery authority to proteot the County's right and
direct the imstitution of suit in his name for the use of the county upon
these bonds,"

The court then referred to Looscan ve, County of Harris, suprs,
and stated; : : '
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"This court, a8 te determining that there was no statute authorizing the
District Attornmey to imstitute the suit, annoumed the rule that, since
the right to de se was vested in the Commissioners®! Court, that right must
be held te be exclusive,

"As above pointed out, both the Commissioners' Court and the County Treasurer
are vested by statutes with the right to institute this litigation. Since
the former iz im me positiont mot, the right of the latter to de so is exclu-
sive, unless there is oonferred upon the County or Distriot Attorney by Arti-
cle 339 the cemourring right ... & question which we need not determine,."

As wo interpret these decisions, the Supreme Court has consigtently
remained cemmitted to the proposition that suit for the benefit of the county
must be instituted by the Commissionerst' Court, unless some statutory provisi-
on may be foumd authorizing seme other off'ice to bring such suit,

It is, therefore, our opinion that the County Auditor does not
have authority to institute a suit for the benafit of the countv to recover
money paid out under a void oontract, metwithstamding the Commissioners!
Gourt. dnd the County Tressurer refuse to bring~the schions

Yours very truly
ATTORNEY GENERAL OF TEXAS
By 8/ Cqcil Co Cammaclk

Cecil C. Cammack
. Assistant
CCC:Nszegw
AFPPROVED APR 15, 1939
Gerald C. Mamn
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